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BRIEF FOR APPELLANT 
JURISDICTIONAL STATEMENT 
The appellant was charged in the District Court, Criminal case No. 
48-66, with violations of the District of Columbia lottery laws (Title 22, 
District of Columbia Code, Sections 1501, 1502, and 1505, operation of a 
lottery, possession of number slips, and maintaining a gambling prem- 
ises). Upon a trial by jury he was convicted only of a violation of sec- 
tion 1502 (possession of number slips) and thereafter sentenced by the 
Court toa term of imprisonment of one (1) year andtopay a fine of $1,000 
in 30 days; execution of prison sentence suspended and he was placed 
on probation for 1 year. 


STATEMENT OF THE CASE 


The appellant, Edward B. Turner, was present in Apartment No. 6 
of premises 5605 2nd Street, N. E. on October 27, 1965, when a group 
of police officers from the Gambling and Liquor Squad executeda search 
warrant there. In the bedroom of the apartment the officers found a 
quantity of numbers slips and paraphernalia on a card table and in the 
drawer of a night table. The appellant was arrested and charged with 
violations of the District of Columbia Lottery Laws. Later a Three 
Count indictment was filed in the District Court that charged the appel- 
lant with violations of Title 22 of the D.C. Code, Sections 1501, 1502, 
and 1505. The appellant pleaded not guilty andthereafter this case came 
on to be tried before the Court, sitting with the jury. 


All of the witnesses in the case were police officers assigned 
tothe Gambling and Liquor Squadofthe Metropolitan Police Department. 
Officers Robert W. Tribby and Stephen M. Gorney participated in the 
investigative stages ofthe case. On October 14, 1965, they went to prem - 
ises 5605 2nd Street, N.E. to Apt. 6, and Officer Tribby stoodatthe door 
and listened to what was going on inside the apartment. On this date he 
did not hear anything significant. He returned on October 19, 1965, at 
about 1:15 p.m.: He stood along side the door and heard from within the 
apartment what ihe concluded from his experience was someone placing 
number bets. He listened at the door again on October 21, 1965, and 
again heard from inside the apartment conversation which indicated to 
him that numbers were being placed. On October 26, 1965, while again 
standing along side the doorway of the apartment he heard a conversa- 
tion which indicated to him that number bets were being placed. Offi- 
cer Tribby testified that he also went to the premises on October 18, 20, 
25, 1965, with Officer Gorney. 


Officer Gorney testified that on October 18, 1965, he went to the 
apartment with Officer Tribby andthat he heard number bets being taken 


from within the apartment. He also testified that he ‘heard the same 
type of conversation coming from within the apartment on October 20th 
and October 25th. | 


On October 27, 1965, a search warrant was obtained ern the United 
States Commissioner for 5605 2nd Street, N.E. Apt. 6. The warrant was 
executed on the same day. Officers Tribby and Gorney were among the 
officers executing the warrant. Officer Gorney went up to the apart- 
ment door knocked and announced that they were the police with a search 
warrant forthe premises for gambling violations. The door tothe apart- 
ment was opened by the appellant. The officers entered into a small 
hallway that lead into a living room, off the hallway there was a bed- 
room. In the bedroom there was a card table upon which were yellow 
sheets of paper containing number bets. Other gambling papers and 
materials were on the table. 


The objects on the table were recovered by Detective Raymond J. 
McKernan. He testified at the trial and told about the officer's entry 
into the apartment and the presence of the gambling paraphernalia on 
the table. He said there were two phones on the bed. While the offi- 
cers were there the phone rang once or twice. He lat hata the phone 
and received some number bets. 


Officer Aurelius Henson, who was a member of the raiding party, 
assisted in the search of the bedroom. He testified that he seized 
a quantity of number slips and number lottery materials | from a drawer 


of a night table. 


The appellant did not present any evidence. He made a motion for 
Judgment of Acquittal. This was denied and the case was submitted to 
the jury. The appellant objected to the Court's instructions to the jury 
about the offense of possession of number Slips, (Title 22, Section 1502 
of D.C, Code). The jury returned a verdict of not guilty as to the of- 
fenses under Sections 1501 and 1505 of Title 22 of the D. c. Code. The 


appellant was convicted of the offense charged under Section 1502. He 
was sentenced and this appeal followed. 


STATUTES INVOLVED 


Title 22, District of Columbia Code, Section 1502, Possession of lottery 
or policy tickets. 


‘If any person shall, within the District of Columbia, 
knowingly have in his possession or under his con- 
trol, any record notation receipt, ticket, certificate, 
bill, slip, token, paper, or writing, current or not 
current |used or to be used in violating the provisions 
of section 22-1501, 22-1504, or 22-1508, he shall upon 
conviction of each such offense be fined not more than 
$1,000, or be imprisoned for not more than one year, 
or both.’ For the purpose of this section, possession 
of any record notation, receipt, ticket, certificate, bill, 
slip, token, paper, or writing shall be presumed to be 
knowing possession thereof." 


ARGUMENT 


The Court Did Not Adequately and Properly Instruct 
the Jury About the Elements of Offense of 
Possession of Number Slips 


In connection with this argument, the appellant desires the Court to 
read pages 130 through 138 of the transcript. 


The Court in its charge to the jury undertook to instruct the jury 
about the offense in the indictment drawn under Title 22, Section 1502 
of D.C. Code. This was Count Two of the indictment. The Court read 
this Count of the indictment to the jury and also read to the jury the 
code provision under which it was drawn. The Court then went into a 
general discussion of the term "possession". The Court defined con- 


structive possession. The Court, however, did not define for the jury 

the element of "knowingly have in his possession or in his control." In 

the circumstances of the case this wasa critical element of the offense. 
| 


The appellant was found in the apartment for which the officers had 
a warrant and in which they later found some number slips and materi- 
als. The key issue about the offense in Count Two was whether the ap- 
pellant was in possession of this material under the law. ‘He could not 
be guilty of the offense unless he knowingly had the same lin his posses - 
sion or in his control. This meant that he knew about the: numbers and 
that he had them in his possession or in his control. Under the Court's 
instruction the jury was left free to convict the appellant under offense 
of Count 2 simply because he was in the apartment where the num- 
bers were found. At no time did the Court explain to the jury the con- 
cept of "knowingly have in his possession or in his control," or the nec- 
essity of making a finding on that issue, this the appellant submits was 
error. Byrd v. United States,119U.S. App. D.C. 306, 342 F2d 939 (1965): 
Jackson v. United States, 121 U.S. App. D.C. 160, 348 F2q age. 


CONCLUSION 


WHEREFORE, upon consideration of the point herein raised that this 
Court reverse the appellant's conviction for the failure ofthe trial court 
to properly instruct the jury about the elements ofthe offense charged 
against the appellant. | 


Respectfully submitted, 


JOHN A. SHORTER, JR. 
MITCHELL, ELLIS & SHORTER 


508 Fifth Street, N.W. 
Washington, D.C. | 


Attorney for Appellant 
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JOINT APPENDIX 


[Filed Jan. 10, 1966] 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Holding a Criminal Term 


Grand Jury Sworn in on November 1, 1965 


The United States of America Criminal No. 48-'66 
v. Grand Jury No. 1703-65 
Edward B. Turner Violation: 22 D.C.C. 1501, 1502, 


| 1505 
(Operation of Lottery; Possession 
of Numbers Slips; Maintaining 


Gambling Premises) 


The Grand Jury charges: 
FIRST COUNT: 


Continuously during the period from about October 14, 1965, to 
about October 27, 1965, Edward B. Turner was concerned as owner, 
agent, and clerk, and in other manners, in managing, carrying on and 
promoting a lottery known as the numbers game. | 


SECOND COUNT: 

On or about October 27, 1965, within the District of Columbia, Ed- 
ward B. Turner knowingly had in his possession and under his control, 
notations, records, receipts, tickets, certificates, bills, slips, tokens, 
papers and writings, current and not current, used and'to be used ina 
lottery known as the numbers game. 


THIRD COUNT: 


On or about October 27, 1965, within the District of Columbia, Ed- 
ward B. Turner did knowingly, as lessee, agent, operator and occupant, 
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maintain, aidand permit the maintaining ofa gambling premises located 
at 5605 Second Street, Northeast, Apartment No. 6. 


/s/ David G. Bress 
Attorney of the United States in 
and for the District of Columbia 


COURT'S INSTRUCTIONS TO THE JURY 


[122] Ladies and gentlemen of the jury, the case which is being 
submitted to you this morning for your decision is that of the United 
States of America v. Edward B. Turner, who is named in a three -count 
indictment charging violation of three separate sections of our Code 
dealing with gambling. In just a few moments, I shall read each of the 
counts to you and outline as best I can the elements of the offenses as 
enumerated in the statute and as involved in the counts of the indict- 
ment. Before I do that, I want to discuss with you very briefly the gen- 
eral principles of law which should give you in the performance of your 
duties in this case. 

I hope, in view of the fact this is now the 22nd of March, that you 
have served on other juries this month, and if you have, you undoubtedly 
have had other judges give you the principles of law that apply some- 
times in civil cases and sometimes in criminal cases. At the fear of 
repetition, I think it is appropriate and necessary for me to outline 
them to you again so that you will have them in your minds as you de- 
liberate and reach a verdict in this case. 

[123] As you know, the Court is the body that has to pass on the 
questions of law, some of which arose during the course of the trial; 
and it is now my duty to charge you on the principles of law that apply 
to this case, and it is your duty as the jurors to accept the law as I give 
it to you. 
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On the other hand, you are the sole judges of the issues of fact in 
this case and you base your judgment solely upon the evidence which 
you heard in this courtroom during the course of the trial. In perform - 
ing that duty as jurors, you are expected to and I am sure you will weigh 
the evidence objectively, dispassionately and without sympathy, preju- 
dice or bias. 

You are performing a judicial function, because you are the judges 
of the questions of fact, and as I said a moment ago, you base your de- 
cision upon the evidence which you heard. That consists of the testi- 
mony of the witnesses who appeared before you yesterday} the exhibits 
which were received in evidence, and the inferences reasonably deduci- 
ble from the testimony of the witnesses and the exhibits. | 

Obviously, the statements of counsel are not evidence. They have 
given you the benefit of their views as to the evidence in this case and 
their interpretation of it. [124] As you are the judges, it is your rec- 
ollection of the evidence and your interpretation of it that | is controlling. 

This indictment is not evidence. You may take the indictment into 
the jury room with you, but there is no inference of guilt to be drawn 
from the fact that the Defendant has been indicted. The indictment is 
the machinery we use whereby the Defendant is informed of the charge 
made against him and on which he is brought to trial. In this case the 
Defendant at an earlier stage entered a plea of not guilty to the indict- 
ment and that is what has created the issue of fact which you are called 
upon to decide, namely, the guilt or innocence of the Defendant of the 
charges made in the indictment. | 

This is a criminal case and as in all criminal cases the Defendant 
is presumed to be innocent, and that presumption of innocénce remains 
with him throughout the course of the trial until overcome by evidence 
establishing his guilt beyond a reasonable doubt. | 

The burden of proof, the burden to establish his guilt is upon the 
Government. The Defendant does not haveto prove hisinnocence. There 
is no duty on the part of the Defendant to testify because the burden is 


on the Government, and you should not draw any inference of guilt from 
the fact [125] that the Defendant did not testify in this case. 

As I said, the burden of proof is on the Government to establish the 
guilt of the Defendant with respect to each individual element of the of- 
fenses charged beyond a reasonable doubt. You undoubtedly have heard 
the expression before and have undoubtedly heard a definition of it be- 
fore. 

Reasonable doubt is a doubt arising from the evidence or from a 
lack of evidence after a consideration of all the evidence. It is a doubt 
based on reason, a doubt for which you can give or assign a reason. It 
does not mean beyond any doubt or beyond all doubt. It means beyond a 
reasonable doubt. It does not mean proof to an absolute certainty or to 
a mathematical certainty or to a scientific certainty. It means proof to 
a moral certainty. 

If after careful, candid and impartial consideration of all the evi- 
dence you can candidly say that you have such a doubt as would cause 
you to hesitate to act in matters of importance to yourselves, then you 
have a reasonable doubt and should find the Defendant not guilty. On the 
other hand, if after careful, candid and impartial consideration of all the 
evidence you have an abiding conviction of the Defendant's guilt, such a 
conviction as you would not hesitate to act upon in determining the more 
important and weighty [126] affairs of your own everyday lives, then you 
do not have a reasonable doubt and may find him guilty. 

In this case as in all cases where juries are called upon to decide 
questions of fact, one of the important responsibilities is to pass upon 
the credibility of the witnesses who appeared before you to determine 
the weight to give to the testimony of the witnesses. 

You may consider the demeanor and behavior of the witness on the 
witness stand, the witness' manner of testifying, whether the witness 
impressed you as a truth-telling individual, whether the witness im- 
pressed youas having an accurate memory and recollection, whether the 
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| 

witness has any interest in the outcome of the case or any motive for 
testifying falsely, the witness' apparent candor and fairness or lack of 
it, the reasonableness or unreasonableness, the probability or improb- 
ability of the testimony of a witness, whether the testimony was con- 
sistent or contradicted with respect to material facts, whether the wit- 
ness lookedandacted as ifthat witness was telling the truth fully, frankly, 
honestly and fairly, what that witness knew to be true or the contrary. 
In other words, it is for you to consider and pass upon the testimony of 
all the witnesses in reaching the ultimate issue of fact which I am going 
to [127] submit to you very shortly. 

When you are called upon to determine disputed questions of fact, 
there are two kinds of evidence upon which your conclusion$ may be 
based. One kind is called direct evidence and one is called |indirect or 
circumstantial evidence. Direct evidence, for example, is evidence of a 
witness, himself, as to what he saw or heard as an eye witness of the 
offense under inquiry. Indirect evidence is supplied by testimony as to 
facts and circumstances which tend to show that the offense under in- 
quiry has been committed. In other words, circumstantial evidence is 
composed of proven facts which lead to a logical inference as to the ex- 
istence of the fact that is in issue in the particular case and which by 
experience has been found to be So associated with that fact that in the 
relation of cause and effect they lead to a satisfactory conclusion. 

Both kinds of evidence, direct and circumstantial evidence, have 
been introduced in this case. Both kinds of evidence are equally entitled 
to your consideration. You should consider the circumstantial evidence 
with all the other evidence in the case. It is for you to decide the weight 
to be given to it. You may decide that the facts relied on as circum - 
stances are of such a nature and so [128] related to each other as to be 
more comprehensive on the issue involved than conflicting direct testi- 
mony. On the other hand, you may not speculate or guess on the basis 
of circumstantiai evidence. You may make only reasonable linferences 
from it as your common experience and knowledge indicate.. Sometimes 
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the jury may consider this circumstantial or indirect evidence more 
convincing than direct evidence but the rule of law is that whether the 
evidence be direct, circumstantial or a combination of the two, before 
a jury may find a defendant guilty in a criminal case, it must add up to 
proof beyond a reasonable doubt as I have defined that term to you. 

In this case, as I said to you a moment ago, the Defendant is named 
in a three-count indictment alleging violation of three separate sections 
of our code. 

The first count reads: 

"Continuously during the period from about October 14, 1965toabout 
October 27, 1965, Edward B. Turner was concerned as owner, agent, 
and clerk, and in other manners, in managing, carrying on and promot- 
ing a lottery known as the numbers game." 

[129] This count alleges, and I repeat, that the Defendant "was con- 
cerned as owner, agent and clerk, and in other manners, in managing, 
carrying on and promoting a lottery known as the numbers game." 

This alleges a violation of Title 22, Section 1501 of the D. C. Code, 
which provides in part that: 

"If any person shall within the District keep, set up, or promote, 
or be concerned as owner, agent or clerk, or in any other manner, in 
managing, carrying on, promoting any lottery . . .""he shall be guilty of 
violation of the section. 

You will note that while the first count of the indictment is in the 
conjunctive and describes the Defendant as owner, agent and clerk, and 
in other manners, the statute, itself, is in the disjunctive and refers to 
owner, agent or clerk, or in any other manner. 

In other words, it is not necessary for the Government to prove 
that the Defendant occupied all of these capacities, provided the Gov- 
ernment proves beyond a reasonable doubt that the Defendant was act- 
ing in any one of the capacities named in the indictment and in the stat- 
ute. 
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If the Government has proved beyond a reasonable doubt that the 
Defendant was an agent or a clerk or in some [130] other manner carry- 
ing on and promoting a lottery known as the numbers game, it is not 


necessary for the Government to prove that the Defendant was acting 


as an owner. 

You will note that the offense under the statute is not limited to 
writing numbers but includes any act in which one promotes or is con- 
cerned with managing, carrying on, directly or indirectly, any numbers 
lottery. | 
In the eyes of the law a lottery is awarding of a prize by chance. 
The exact method adopted for the application of chance to the distribu- 
tion of prizes is immaterial. In the eyes of the law the so-+called num- 
bers game is a lottery. 

If you find that the Government has proved beyond a reasonable 
doubt each of these essential elements as I have defined them to you, 
you may find the Defendant not guilty on the first count of the indict - 
ment. If the Government has failed to prove beyond a reasonable doubt 
any one of the essential elements as I gave them to you, then you must 
find the Defendant not guilty. 

As to the second count of the indictment, it reads: 

"On or about October 27, 1965, within the District of Columbia, 
Edward B. Turner knowingly had in his possession and under his con- 
trol, [131] notations, records, receipts, tickets, certificates, bills, slips, 
tokens, papers and writings, current and not current, used andto be used 
in a lottery known as the numbers game." 

By way of repetition, I say that the second count of the indictment 
alleges that the Defendant on or about October 27, 1965, knowingly had 
in his possession and under his control, notations, records, receipts, 
tickets, certificates, bills, slips, tokens, papers and Siileiah ike current 
and not current, used and to be used in a lottery known as ane numbers 
game. 
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This count is based upon another provision of our Code which pro- 
vides: 

"If any person shall, within the District of Columbia, knowingly 
have in his possession or in his control any record, notation, receipt, 
ticket, certificate, bill, slip, token, paper or writing, current or not 
current, used or to be used in violation of the law prohibiting a lottery 
that person shall be punished as the law provides: 

You will note that it does not require possession or control of all 
of these various items described. So long [132] as the Government shall 
proved beyond ia reasonable doubt possession of any of such items used 
or to be used in violation of the law prohibiting a lottery. 

Inthis connection, possession, as usedinthe statute and inthe count 
of the indictment means not merely actual physical possession but in- 
cludes constructive possession as well. Constructive possession oc- 
curs when a person does not have within his hands or grasp the article 
in question but:does have dominion and control over the article. Thus 
if you find that the Government has proved beyond a reasonable doubt 
that the Defendant had dominion and control of any of the various items 
found in the bedroom of the premises in question, which were used or to 
be used in a lottery, that would constitute constructive possession under 
the second count of the indictment. 

Talso call your attention to the fact that the second count of the in- 
dictment alleges that the Defendant knowingly had in his possession 
the items alleged. The statute upon which this count is based contains 
a further provision that: 

"Possession of any such items as described shall be presumed to 
be knowing possession thereof." 

In other words, it is not necessary for the [133] Government to 
prove knowledge, if the Government has proved beyond a reasonable 
doubt that the Defendant had possession, either actual or constructive, 
of any of the items in question, in which event you may presume that he 
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had knowledge as required by the statute and find him guilty. On the 
other hand, if the Government has not proved beyond a reasonable doubt 
that the Defendant had possession, either actual or constructive, of the 
various items found in the bedroom in the premises in question, then 
you must find him not guilty. 

The third count of the indictment reads: | 

"On or about October 27, 1965, within the District of Columbia, Ed- 
ward B. Turner did knowingly, as lessee, agent, operator and occupant, 
maintain, aid and permit the maintaining of a gambling premises located 
at 5605 Second Street, Northeast, Apartment No. 6." 

This count of the indictment is based upon another a iene of our 
Code which is to the effect: 

"Tt shall be unalwful for any person in the District; of Columbia 
knowingly, as owner, lessee, agent, employee, operator, o¢cupant, or 
otherwise, to maintain or aid or permit the [134] maintaining of any 
gambling premises." | 

As to whether the premises was a gambling premises 'within the 


meaning of the law, the Code provision is, and I quote: | 

"Any house, building, vessel, shed, booth, shelter, vehicle, enclo- 
sure, room, lot or other premises in the District of Columbia used or 
to be used in violating the provisions of Section 22-1501 or Section 22- 
1504, shall be deemed gambling premises for the purposes of this sec- 
tion.” | 

Section 1501 is the section upon which the Government relies as to 
the first count of the indictment. 

Again I call your attention to the fact that whereas the third count 
of the indictment describes the Defendant as lessee, agent, operator and 
occupant, it is not necessary for the Government to prove all of these 
capacities. If the Government has proved beyond a reasonable doubt 
that the Defendant acted in any one of these capacities to maintain or 
aid or permit the maintaining of a gambling premises, located at 5605 
Second Street, Northeast, Apartment No. 6, that would constitute suffi- 
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cient evidence to warrant conviction under [135] the third count of the 
indictment. On the other hand, if the Government has not proved be- 
yond a reasonable doubt that the Defendant acted in any one of these 

capacities to maintain or aid or permit the maintaining of a gambling 
premises located at 5605 Second Street, Northeast, Apartment No. 6, 
then you must find him not guilty on the third count of the indictment. 

Do counsel have any matters they want to take up with the Court? 

MR. COLLINS: Couldweapproachthe benchamoment, Your Honor? 

(Whereupon counsel approached the bench and the following pro- 
ceeding were held:) 

MR. COLLINS: Your Honor, I may have missed it, but in your dis- 
cussion of the first count, I don't think you described to them the prima 
facie rule on the possession of slips. Maybe Mr. Shorter's recollection 
on it is better than mine. 

THE COURT: You have to prove in the case that he did have pos- 
session from October 14 to October 27. 

MR. COLLINS: I think it just requires a showing on the day. 

THE COURT: I deliberately didn't give the charge. 

[136] I will stand on it. 

MR. COLLINS: All right, Your Honor. 

I think also when you described the alternatives on the first count 
you said if the jury is convinced beyond a reasonable doubt, they could 
find him not guilty, and you said, on the other hand, if the Government 
has not proven it, you can find him not guilty. 

THE COURT: Iam going to tell them on all three counts their ver- 
dict may be either guilty or not guilty. 

MR. COLLINS: All right. 

MR. SHORTER: Your Honor, this matter of constructive posses- 
sion sort of bothers me, particularly when you say it means dominion 
and control. 

Could Your Honor say that dominion and control means something 
more than a mere possibility, means proof? 
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THE COURT: Mr. Shorter, I have given the precise charge that was 
approved by the Court of Appeals in the Mitchell case, ae it was. 

MR. COLLINS: Miller, Your Honor. 

THE COURT: The Miller case. I think it is a correct statement. 


MR. SHORTER: The only thing, Your Honor, it seems to suggest 
to the jury that because he was in the room, he [137] had possession of 
everything in the room. I don't think you mean that. And I think that 
the jury should be told otherwise. The way you have given that leaves 
it to the jury to say that he had dominion and control over things that 
were in the room about which he may not have known anything. Your 


concept of dominion and control does not leave the jury any room upon 
which to acquit the man. It suggests that he would have dominion and 
control. | 

Your definition of it says that he has constructive possession of 
everything that is in the room, and you just don't leave any room in your 
definition. You don't say to the jury, conceivably the man didn't possess 
what was in the room. Your instructions seem to say -- | 

THE COURT: What would you suggest that I say? | 

MR. SHORTER: Well, I would suggest that you say something to 
them that dominion and control means something more than a mere pos- 
sibility of the same. What you are saying is simply because it is possi- 
ble because of his presence in the room that he had dom inion and con- 
trol, he did in fact possess them. | 

MR. COLLINS: I think youhave told them that they must find he had 
dominionand control first, beforethey can apply that. I think Your Honor 
has already given what [138] he is seeking in essence. Before they can 
apply this possession they are going to have to find that he had control. 
If they don't feel he did, possession doesn't apply. | 

MR. SHORTER: Your Honor doesn't define it in terms that any act 
or behavior on his part that would indicate a possession or interest in 
these materials. What you are saying constructive possession means, 


if he had dominion and control. What is dominion and control? The 
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way you describe it, being in the room gives the possibility of dominion 
and control and, therefore, he had dominion and control. 

MR. COLLINS: I think that theory has been upheld in narcotics 
cases where they find narcotics in a room with a defendant, not on his 
person. 

THE COURT: Iam not sure I am going to, but would it meet what 
you want if I said, he knowingly had dominion and control. 

MR. SHORTER: He must have known or there must be some proof 
to indicate -- 

THE COURT: I don't think so, Mr. Shorter. I will let my charge 
stand the way it is. 

MR.SHORTER: All right, sir. 

(Whereupon counsel resumed their places and the [139] following 
proceedings were held:) 

THE COURT: Members of the jury, you take the case, you retire 
to the jury room and select one of your number to serve as your fore- 
man and you proceed with your deliberations. 

In this case you return a separate verdict as to each count of the 
indictment. In other words, you return a verdict on the first count 
which may be either guilty or not guilty. You return a separate verdict 
on the second count which may be either guilty or not guilty; and you 
return a separate verdict on the third count which may be either guilty 
or not guilty. 

Of course, as you know, the verdict of the jury must be the unani- 
mous verdict of all twelve members of the jury. During the course of 
your deliberations a Marshal will be outside of the jury room and when 
you have reached a verdict, you may let him know and he will let me 
know and I will receive the verdict. 

I will now excuse the two alternate members of the jury who will 
not be required to serve any further and should return to the jury lounge 
at this time. 


The other members of the jury may retire to the jury room. 
* OK 
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QUESTIONS PRESENTED 


In the opinion of appellee, the following question is pre- 
sented: 


Whether the trial court, in its charge to the jury, cor- 
rectly explained the statutory phrase in 22 D.C. CoprE 
§$ 1502, “knowingly have in his possession or under his 
control”, (1) by defining “constructive possession” of cer- 
tain lottery paraphernalia as proof beyond a reasonable 
doubt of dominion and control of any of these items, and 
(2) by instructing that the jury may infer appellant had 
knowledge from a finding of possession under the stat- 
ute’s presumption that possession of lottery parapher- 
nalia is knowing possession thereof. 


Counterstatement of the case 
Statute involved 

Summary of argument 
Argument: 


The trial court correctly defined the elements of the 
offense of possession of lottery slips in explaining that 
constructive possession required proof of dominion 
and control over the slips and that knowledge could be 
inferred once possession was established 


Conclusion 
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COUNTERSTATEMENT OF THE CASE 


Appellant was indicted for (1) managing, carrying 
on and promoting a lottery in violation of 22 D.C. CoDE 
§ 1501, (2) possession-of numbers slips in violation of 22 
D.C. Cope § 1502, and (3) maintaining gambling prem- 
ises in violation of 22 D.C. CopE § 1505 (J.A. 1-2). On 
March 2, 1966, appellant moved to suppress certain evi- 
dence seized by the police during a search of an apart- 
ment pursuant to a search warrant. This motion was de- 
nied on March 11 by Judge Edward M. Curran. Appel- 


lant was then tried before Judge Joseph C. M 
and a jury on March 21 and 22, and was found guilty of 


(1) 
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possessing numbers slips (22 D.C. CopE § 1502) but was 
acquitted on the other two counts of the indictment. 
Judge McGarraghy sentenced appellant to a term of im- 
prisonment for one year and a $1000 fine payable thirty 
days after the date of sentence. He then suspended ex- 
ecution of the prison sentence and placed appellant on 
probation for one year. This appeal followed, 

Appellant was alone in Apartment No. 6 at 5605 Sec- 
ond Street, N.E., in the District of Columbia, on October 
27, 1965, when five members of the Gambling and Liquor 
Squad, Morals Division, of the Metropolitan Police De- 
partment entered the premises for the purpose of execut- 
ing a search warrant (Tr. 12-13, 18-20, 32). The war- 
rant had been issued that day by the United States Com- 
missioner after an investigation by two officers of that 
division, Robert W. Tribby and Stephen M. Gorney, re- 
vealed that a numbers lottery was apparently being con- 
ducted at that location (Tr. 11-12, 18-19). 

The two officers had made seven visits to the scene and 
had stationed themselves in the hallway outside the apart- 
ment early on the afternoons of October 14, 18, 19, 20, 21, 
25 anc 26, 1965. From that location the officers heard 
somebody dia] the telephone in the apartment most every 
time they were listening in the hallway and also over- 
heard some of the remarks of the person on the telephone. 
A radio was generally playing while the officers were lis- 
tening, and on one occasion the broadcast of a baseball 
game, probably the World Series, was clearly audible 
(Tr, 7-11, 15-18). 

The remarks of the person on the telephone as heard 
by the officers included: “O.K., are you ready?”; O.K., 
what have you got for me[?]”; “615, 712 and 666 for 
fifty cents”; “What do you have? All right. 475”; and 
“648 for a quarter” (Tr. 8-11, 16-18). As members of 
the police department with long experience as investiga- 
tors of illegal gambling activity (Tr. 4-6, 14-15), the offi- 
cers explained that the conversations they heard indicated 
that numbers bets were being received over the telephone 
(Tr. 9-11, 16-18). 


3 


On the day the search warrant was issued, Detectives 
Raymond J. McKernan and Aurelius W. Henson and Ser- 
geant Robert C. Watson, all members of the Gambling 
and Liquor Squad, joined Officers Tribbey and Gorney in 
executing the warrant. They arrived at the building 
shortly before 3:00 p.m. and Detective Henson remained 
outside to watch the window of the apartment while the 
others went inside (Tr. 19, 59). After knocking on the 
door, Officer Gorney announced, “We are the police. We 
have a search warrant for the premises for gambling vio- 
lations.” (Tr, 18-20, 31-32.) Appellant, who was dressed 
in khaki work clothes, opened the door and admitted the 
officers (Tr. 19-20, 28, 32, 52). They carefully dis- 
played their badges and then entered (Tr. 20). 

The bedroom of the apartment was visible from the 
entrance and several of the officers mentioned seeing 
long sheets of yellow paper on a card table in the bed- 
room (Tr. 11-18, 19-20, 33. 51). Detective McKernan 
said that he also saw some cut cards on the table (Tr. 
33). When Detective Henson rejoined the others inside 
the apartment, he collected the paraphernalia that were in 
open view as well as some numbers slips found in the 
drawer of the night table (Tr. 58-59, 62-63). One of the 
papers seized was a money order stub on which appel- 
lant’s name was written (Tr. 69). Two telephones were 
on the bed (Tr. 18. 20. 33). and Detective McKernan 
answered one or two incoming calls which were transmis- 
sions of bets (Tr. 45-46). 

At trial, four of the police officers who participated in 
the raid, including the two officers who had conducted the 
investigation, testified about their activities in connection 
with the investigation or search of the premises, In ad- 
dition, the trial court admitted the seized numbers para- 
phernalia into evidence (Tr. 45, 72). At the conclusion 
of the Government’s case. appellant moved for judgment 
of acquittal on each count and following argument the 
motion was denied (Tr. 72-88). The appellant then 
rested without presenting any additional evidence (Tr. 
88, 90). 
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STATUTE INVOLVED 


Title 22, District of Columbia Code, Section 1502, pro- 
vides: 
Possession of lottery or policy tickets. 


If any person shall, within the District of Colum- 
bia, knowingly have in his possession or under his 
control, any record, notation, receipt, ticket, certifi- 
cate, bill, slip, token, paper, or writing, current or 
not current used or to be used in violating the pro- 
visions of section 22-1501, 22-1504, or 22-1508, he 
shall, upon conviction of each such offense, be fined 
not more than $1,000 or be imprisoned for not more 
than one year, or both. For the purpose of this sec- 
tion, possession of any record, notation, receipt, 
ticket, certificate, bill. slip, token, paper, or writing 
shall be presumed to be knowing possession thereof. 


SUMMARY OF ARGUMENT 


Appellant objects to the District Court’s definition of 
“constructive possession,” contending that the jury was 
led to believe that mere presence at the location where 
numbers slips are found is sufficient to convict for pos- 
session of the slips. The trial court carefully instructed 
that constructive possession requires a showing that ap- 
pellant had dominion and control over the lottery para- 
phernalia. This instruction correctly states the law and 
affords no basis for concluding that evidence of mere 
presence, without more, is sufficient to establish posses- 
sion. 

Although not raised below, appellant also objects to the 
District Court’s failure to define “knowledge” to the jury. 
The statute under which appellant is charged (22 D.C. 
CopE § 1502) permits the jury to infer knowledge only 
upon a finding of possession. The court’s instruction was 
consistent with the statute and not erroneous. 
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ARGUMENT 


The trial court correctly defined the elements of the 
offense of possession of lottery slips in explaining that 
constructive possession required proof of dominion and 
control over the slips and that knowledge could be 
inferred once possession was established. 


(J.A. 8-12.) 


Appellant’s sole claim of error on appeal relates to the 
adequacy of the trial judge’s instructions to the jury on 
the elements of the offense of possession of numbers slips 
(22 D.C. CopE § 1502). He specifically contends that the 
Court failed to define the statutory phrase “knowingly 
have in his possession or in his control.” 

At trial, appellant indicated dissatisfaction with the 
District Judge’s definition of “constructive possession” ! 
(J.A, 10-12). Yet in so doing he neither proposed a sub- 
stitute instruction nor clearly articulated a cure for his 
objection.* Counsel’s colloquy with the trial judge merely 
conveyed a general concern that the instruction may have 
given the jury the impression that appellant’s presence in 
the room was sufficient to establish his possession of 
everything found in the room. 

The trial court’s definition of ‘constructive posses- 
sion”, as Judge McGarraghy himself indicated (J.A. 11), 
was substantially derived from the charge this Court ap- 


'The Court’s instruction on “possession” reads: 


In this connection, possession, as used in the statute and in the 
count of the indictment means not merely actual physical 
possession but includes constructive possession as well. Con- 
structive possession occurs when a person does not have within 
his hands or grasp the article in question but does have domin- 
ion and control over the article. Thus if you find that the 
Government has proved beyond a reasonable doubt that the 
Defendant had dominion and control of any of the various 
items found in the bedroom of the premises in question, which 
were used or to be used in a lottery, that would constitute con- 
structive possession under the second count of the indictment 
(J.A. 8). 


2 Cf. Rivera v. United States, —— U.S.App.D.C. ——, 361 F.2d 
553, cert. denied, 385 U.S. 938 (1966). 
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proved in Miller v. United States, 121 U.S. App. D.C. 18, 
347 F.2d 797 (1965). He instructed that in order to 
establish the element of possession, the jury must find 
beyond a reasonable doubt that appellant had dominion 
and control over the items found in the bedroom (J.A. 8). 
This is a correct statement of the law“ in language read- 
ily within the grasp of the average juror. 

Appellant’s objection to the court’s instruction on the 
element of knowledge was not raised at any time during 
the trial and cannot be raised for the first time here. 
Fep, R. Crim. P. 30; Singer v. United States, 380 U.S. 
24, 38 (1965); Smith v. United States, 118 U.S. App. 
D.C. 38, 40, 331 F.2d 784, 786 (1964); Villaroman v. 
United States, 87 U.S. App. D.C. 240, 241-42, 184 F.2d 
261, 262-63 (1950). In any event, it too is devoid of mer- 
it. The trial judge fully explained the statutory provision 
that a finding of possession permits the jury to infer the 
existence of knowledge* (J.A. 8-9). His instruction that 


°In Miller v. United States, 121 U.S.App.D.C. 13, 15 n. 7, 347 F.2d 


797, 799 n. 7 (1965), this Court cited to a charge approved by the 
Court of Appeals for the Ninth Circuit in Johnson v. United States, 
270 F.2d 721 (9th Cir, 1959), cert. denied, 362 U.S. 937 (1960). The 
relevant portion of that instruction reads: 


The law recognizes two kinds of receipt or possession: ac- 
tual receipt or possession, and constructive receipt or posses- 
sion. 

A person who, at a given time, knowingly has direct physical 
control over a thing, is then in actual possession of it. 

A person who, although not in actual possession, knowingly 
has the power, at a given time, to exercise dominion or control 
over a thing, is then in constructive possession of it. (270 F.2d 
at 724.) 


The instruction below was not materially different. See also United 
States v. Hernandez, 290 F.2d 86, 90 (2d Cir. 1961); Rodella v. 
United States, 286 F.2d 306, 311-12 (9th Cir. 1960), cert. denied, 
365 U.S. 889 (1961). 


‘ This portion of the charge reads: 


T also call your attention to the fact that the second count 
of the indictment alleges that the Defendant knowingly had 
in his possession the items alleged. The statute upon which 
this count is based contains a further provision that: 


[Footnote continued on page 7] 


it 


the jury may infer that the appellant had knowledge if it 
found beyond a reasonable doubt that he had possession 
of the numbers slips correctly stated the rule under which 
it could return a guilty verdict.’ Furthermore, he ad- 
vised the jury that the absence of a finding of possession 
required a verdict of not guilty ® (J.A. 9). Consequently, 
we submit that the jury was correctly instructed on the 
applicable law and that its verdict should not be over- 
turned, 


+ [Continued] 


“Possession of any such items as described shall be presumed 
to be knowing possession thereof.” 

In other words, it is not necessary for the Government to 
prove knowledge, if the Government has proved beyond a rea- 
sonable doubt that the Defendant had possession, either actual 
or constructive, of any of the items in question, in which event 
you may presume that he had knowledge as required by the 
statute and find him guilty. On the other hand, if the Govern- 
ment has not proved beyond a reasonable doubt that the De- 
fendant had possession, either actual or constructive, of the 
various items found in the bedroom in the premises in ques- 
tion, then you must find him not guilty. (J.A. 8-9). 


5 Cf. Harris v. United States, 359 U.S. 19, 23-24 (1959) (posses- 
sion of narcotics); United States v. Maroy, 248 F.2d 663, 666-67 
(7th Cir, 1957), cert. denied, 355 U.S. 931 (1958) (aiding and 
abetting possession of narcotics). 


°See Miller v. United States, supra, note 3, where this Court 
stated: 


The trial judge correctly instructed the jury that unless the 
Government had proved beyond a reasonable doubt that this 
appellant had either actual or constructive possession of the 
drugs in evidence, the jury was bound to bring in a verdict of 
not guilty. (Italics and footnote omitted) (121 U.S. App. D.C. 
at 15, 347 F.2d at 799.) 
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CONCLUSION 


WHEREFORE, it is respectfully submitted that 
judgment of the District Court should be affirmed. 
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